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LIMITATION BILL 2005 
LIMITATION LEGISLATION AMENDMENT AND REPEAL BILL 2005 

Cognate Debate 
On motion by Hon Sue Ellery (Parliamentary Secretary), resolved - 

That leave be granted for orders of the day 71 and 72 to be dealt with cognately. 

Second Reading - Cognate Debate 
Resumed from 21 June. 

Referral to Standing Committee on Legislation 

HON SIMON O’BRIEN (South Metropolitan) [7.33 pm] - without notice:  I move -  
That the bills be discharged and referred to the Standing Committee on Legislation for consideration 
and report not later than Thursday, 15 September 2005. 

The Limitation Bill has a reasonably lengthy history.  I have heard, but have not sought to confirm, that the 
principal bill was first drafted about three years ago.  I do not know whether that is the case, but it certainly 
appeared during the previous Parliament and was last dealt with by this house in November 2004.  At that time, 
the opposition member dealing with the bill, Hon Peter Foss, successfully moved that it be referred to the 
Standing Committee on Legislation.  He presented at that time the arguments in favour of so doing.  I will offer a 
few observations about that in a moment, but I will make another point before I do that.  Members are well 
aware that the bill contains important matters.  In respect of some of those matters, there is anticipation among 
concerned citizens in the community that legislative changes contained in the bill should be made as soon as 
possible.  The limitations on actions that may follow injuries that occur during childbirth springs to mind as an 
example.  This is typically referred to in the public debate as the obstetrician clause.  The opposition understands 
the importance of these matters and would like the bills dealt with as soon as possible.  We note that the 2005 
bill currently before us was introduced to the Legislative Assembly on Thursday, 7 April.  Its second reading 
resumed on Thursday, 19 May 2005 and it had its third reading in the Legislative Assembly on Wednesday, 25 
May.  It then made its first appearance in the Legislative Council on Tuesday, 21 June.  Now on 23 August it has 
been brought on for the resumption of the second reading debate.  Although the opposition is happy to deal with 
this and any other bill when the government chooses to bring it on, the government has not treated these bills as 
one of its highest priorities.  I hope that in moving the motion I have just moved the government will not adopt a 
stance of pretending that we in the opposition are seeking to delay this bill.  That is not the case at all.  
Opposition members of the Legislative Council are trying to do their jobs properly. 
The house will decide on the motion I have moved, and the house includes more than just the official 
government and opposition parties; two other parties are represented in the chamber: the Greens (WA) and the 
National Party.  Therefore, the will of the house will decide on the mechanics of how this house will deal with 
these bills.  However, they will be dealt with, and they will be dealt with with as much dispatch as the opposition 
can provide having regard for the responsibilities we have for the review of legislation. 

The Limitation Bill 2005 is substantially the same as the earlier bill, and I will touch on the differences only in 
passing in a moment.  When the 2004 bill was before this house, and my predecessor moved a referral motion 
similar to the one we are now debating, he raised concerns about some of the complexities of the bill.  He made 
particular reference to an amendment that had appeared on the supplementary notice paper.  He made the quite 
proper observation that these types of bills deal with a variety of matters.  Some of those matters are quite 
complex and all are far-reaching.  Potentially, they will present many, varied and serious ramifications for the 
lives of Western Australians now and for many years into the future.  It is appropriate, therefore, that such bills 
be referred to the Standing Committee on Legislation for consideration and report.  There is no reason that 
should be seen as a delay in the processing of the bill.  Indeed, committees to which bills are referred exist as an 
agent to facilitate the consideration of bills.  If we, as a house of review, tried to consider all the details of all the 
bills that came before us in a Committee of the Whole, I do not think that the government’s legislative program 
would be advanced very much at all because it simply would not be possible to do so.  However, we do have the 
benefit of a good committee system that enables the house to refer bills.  A committee can then seek submissions 
from the public or concerned parties.  It can take evidence; it can research the issues that are raised in a variety of 
forums and so on.  That is what the committees do, and they do it very well.  There is ample evidence of that.  
The 2004 bill was referred to the Legislation Committee, and that committee went about its work and was well 
advanced in its consideration of the bill.  It is well placed to pick up the consideration of the almost identical 
2005 bills, which are now before us. 

It is a fact of life that lower houses tend to adopt the attitude that, by nature of the fact that the government of the 
day has the numbers in a lower house, its legislative proposals are beyond reproach and should not be 
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questioned.  From time to time, observers of lower houses, including one not that far from this house, have noted 
with amazement when oppositions point out flaws in bills that they are told to not hold things up because the 
legislation will be fixed in the other house through amendments.  That is the way that lower houses sometimes 
do their business.  That only reinforces the importance of upper houses giving proper consideration to the in-
depth ramifications of changes to law.  The Limitation Bill 2005 proposes, among other things, to repeal the 
Limitation Act 1935.  That act represents 70 years of legislation that has touched on the lives, for better or worse, 
of Western Australians since 1935.  That is not something that should be done lightly.  That is another reason for 
the legislation to be referred to a committee.   

In considering the relative condition of the 2004 and 2005 bills, we have the comments of Hon Peter Foss and 
Hon Giz Watson to rely on in the 2004 Hansard.  I will make the following observations about that.  The 
provision that Hon Peter Foss was concerned about, when he saw it on the supplementary notice paper in 
November 2004, now appears in the 2005 bill as a substantive clause.  That needs to be examined.  I notice that 
when the 2005 bill was presented, questions were asked of the sponsoring minister about what changes had 
occurred.  One change was in respect of former clause 4, which has now become clauses 4, 5 ,6 and 7.  I was 
interested by that.  In another place, the Attorney General said on Thursday, 19 May 2005, when explaining why 
there had been a change to flesh out the former clause 4 to make it clauses 4, 5 ,6 and 7 of the new bill - 

The provisions of clause 4, as it stood in the previous bill, were regarded as being too complex and not 
elegantly expressed.  

We now understand that there have been changes; there are new clauses 4, 5, 6 and 7.  The committee can decide 
how elegantly expressed they are and it can examine the complexities.  For both those reasons the committee 
needs to complete its investigation into this matter.  I was also concerned upon receiving representations, 
particularly from people in the medical field, one of whom, incidentally, is Dr Graham Jacobs, MLA, the 
member for Roe, with whom I had a conversation on this subject as recently as this evening.  I refer to the matter 
of possible retrospectivity, particularly for the obstetrics provisions of the proposed legislation.  During the 
consideration in detail of the bill in another place, the Attorney General noted that new clause 7 is one area that 
is made retrospective.  I have searched for retrospectivity in this legislation and I did not find any.  I think that is 
because there is none.  Possibly, the parliamentary secretary can tell me what the Attorney General meant by that 
comment.  I need to know, and doctors need to know, whether there is an element of retrospectivity.  If there is 
not, perhaps there ought to be.  That is the sort of thing that the Legislation Committee needs submissions on 
from the Australian Medical Association and obstetricians, so that it can point out that this bill should have gone 
through a few years ago and not this week.  The failure of the government to manage its legislative program may 
now mean that it is desirable for retrospectivity in some aspects of the bills.  Those are the sorts of things that 
cannot be adequately investigated on the floor of the house.  Of course, Hon Peter Foss, Hon Giz Watson and a 
majority of members knew all that when they referred the predecessors of these bills to the Legislation 
Committee last November.  All that is reason we should now refer these bills for a conclusion to that inquiry.  
None of it is an argument against referring the bills to a committee.  In the motion, I propose that the bills be 
returned to this house no later than 15 September.  It is now 23 August.  That is a fairly tight time frame; that is 
not wasting time.  That is the minimum time required, secure in the confidence that the Legislation Committee, 
under the chairmanship of its experienced Chair and with the bipartisan make-up of the committee, can pick up 
the issue and conclude its inquiries and report by 15 September.  In practical terms, that will not delay the bills 
one jot.  It will take most of the difficult considerations from the floor of this chamber, enabling us to get on with 
other matters because, as members know, the opposition is keen to facilitate the government’s business and its 
legislative program at every opportunity.  When the committee has the bills, it can be secure in the knowledge 
that the bills will not otherwise be dealt with in this house.  First on the agenda tomorrow on the business paper 
are other matters of far more political moment to this government than these bills.  I suspect that these bills will 
not be progressed in the next few sitting days, nor, by definition, will they be progressed in the two recess weeks 
that follow, except that they would be progressed by the Legislation Committee.  Our first week back is when the 
committee will be required to report.  I expect the committee will report at that time.  The opposition will then do 
everything it can to expedite the further progress of these bills through the remaining stages.  We need to know 
about retrospectivity.  We also need to know about the concerns that have been raised in the past and that have 
not yet been reported on, and all the other things I have mentioned.  Those are the reasons that I support the 
referral.  I apologise if I have come dangerously close to getting into a second reading debate.  It is the referral to 
a committee that I am concerned about now.  I therefore urge the house to support the motion. 

HON GIZ WATSON (North Metropolitan) [7.51 pm]:  The Greens (WA) will support this motion, as we 
supported the referral to a committee in the previous Parliament, because in our view this is a significant piece of 
legislation.  It is worth noting some correspondence from the Attorney General dated 17 May 2002, which gives 
us some indication of the length of time this bill has been in the pipeline.  It is always interesting to see who has 
argued that a bill is urgent, and when.  This particular communication from the Attorney General was seeking 
feedback on this area of law reform.  The Attorney General notes in his correspondence -  
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I believe that the position adopted in this paper has adequately balanced the interests of the public, 
potential plaintiffs and potential defendants.   

This bill deals with significant areas of law for people who are seeking to mount cases of medical negligence.  It 
deals also with the need to ensure that the medical profession is not unduly burdened by litigation, but at the 
same time to balance that against the fact that potential plaintiffs also have the right to have their cases heard 
within a specific time period.  When this bill first came to my attention, I received quite a lot of correspondence 
from people in the medical profession who wished us to progress the bill rapidly.  I am well aware of the 
problems in the medical profession, particularly the fact that many doctors are saying they no longer wish to 
practise obstetrics because of the potential risk of litigation.  However, I also received correspondence from 
people who represent plaintiffs in this area, who believe the bill does not strike the right balance.   

Because the Greens are a minor party in this situation, when we are required to vote on bills such as these, we 
are not able, with the limited resources that are available to us, to assess the merits of either side of the argument.  
Therefore, it is essential that we use the resources that are available to us through the committee system.  I agree 
with the point that Hon Simon O’Brien has made about accessing the committee system in a timely fashion to 
ensure that when we debate the bill in this chamber, many of the issues have been worked through and have had 
consideration and research applied to them, and evidence given, in order to inform the decision of the house.  
This is a very important area of law.  These bills were referred to the Legislation Committee in the last 
Parliament, and we supported that referral.  The Legislation Committee had gone as far as receiving a number of 
submissions on this matter, and we were within a day of holding our first hearing with witnesses on these two 
bills, when the election was called.  Therefore, it was a little frustrating that we had gone through that process 
and were about to progress the matter, but the election overtook that process.  It is my understanding that the 
Legislation Committee can re-access those submissions relatively easily so long as the people who supplied 
those submissions are still happy for their submissions to be used.  Therefore, I believe that it is within the 
capability of the Legislation Committee to report on these two bills relatively quickly.  Again, it is always a 
matter of judgment as to the sense of urgency and how much time should be applied.  However, in this area of 
law it is essential that we get it right at this time.   

Some particular areas in this bill require attention.  An exception has been made in this bill to provide that the 
statute of limitations will not apply to asbestos-related diseases.  I am interested to know why other diseases are 
not also included, because some other diseases also have a long latency period and may not become apparent to a 
potential plaintiff until some time has elapsed.  I am not opposing the notion that there be an exemption for 
asbestos-related diseases, but I want to know why other diseases are not also included.  The supplementary 
notice paper contains five pages of amendments to these two bills, in the name of the parliamentary secretary.  A 
committee inquiry will allow the committee to also comment on those proposed amendments, which again will 
save the time of the house when we debate these bills.  It is worth flagging that although the Greens also have 
some other areas of concern, the most significant areas of concern to us are found in clauses 28, 34, 39 and 50 of 
the bill.  It is important that we take advantage of the committee process to address those concerns, and also to 
hear from the two sides of this argument; namely those who represent the plaintiffs, and those who represent the 
medical profession.  That information is ready to be accessed and used by the committee.  I am confident that the 
Legislation Committee can report in a timely fashion.  Although I understand that there is pressure to progress 
this legislation at this time, it is also incumbent upon us to ensure that the house is fully informed about the 
consequences of this legislation.   

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [7.58 pm]:  There was discussion late 
last week, and also today, behind the Chair about the potential for this referral motion.  The government will be 
opposing the referral motion; however, I can count, so I will not spend a lot of time going through the reasons.  
The government notes the contributions that have been made by both Hon Simon O’Brien and Hon Giz Watson.  
Both members are right.  This legislation has been around for a while, and the government wants to get on with 
it.  It is a question of balance between those who are seeking redress and those who might be defendants.  How 
we strike that balance will, to a certain extent, always be subjective.  It is worth noting that the bill has the 
support of the Australian Medical Association and the Royal Australian and New Zealand Royal College of 
Obstetricians and Gynaecologists.  It also has the general support of the legal community.  As I indicated, the 
government wants to honour its commitment to put the legislation through Parliament.  The government does not 
believe it is possible - Hon Simon O’Brien raised this point - to split the bill.  The committee may receive advice 
to the contrary, but the advice that I have been provided with states that that is not possible.  The major 
stakeholders who will be affected by this legislation know that the legislation is coming and they want the 
certainty of those changes sooner rather than later.  For those reasons, the government opposes the referral 
motion.   

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [8.02 pm]:  I am surprised to 
hear the parliamentary secretary say that the government wants to get on with it.  Hon Simon O’Brien has 
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already outlined to the house the government’s timetable for the bill since the last election.  To give the 
government its due, the bill was introduced in the Legislative Assembly on 7 April, which was the sixth sitting 
day after Parliament resumed following the election.  After that, two weeks of parliamentary activity in the 
Legislative Assembly went by before the bill was again dealt with on 19 May.  The third reading was on 25 May, 
a week later.  Parliament had a break for a few weeks and then sat again for a couple of weeks in June.  The bill 
was introduced into this house on 21 June and yet here we are on 23 August ready to get on with the second 
reading.  I acknowledge that there was a winter recess in that period; however, it would have been appropriate 
for the government to deal with the bill on 28 June, one week after it was introduced in this house.  It could have 
been dealt with before the winter recess.  We have been told by the government and the Australian Medical 
Association that this bill has to be passed yesterday, otherwise the world as we know it will come to an end.  
Last year - and to a lesser extent, this year - the AMA applied significant pressure on me because of the bill and 
its urgency.  We acknowledge that some parts of the bill are urgent.  However, some people forget that the issues 
that relate to obstetrics are but a tiny part of a significant change to the statute of limitations.  Last year, this 
house decided to send the Limitation Bill to a committee.  At that time, the Attorney General, as is his wont, was 
able to stir up quite a degree of public criticism of the Liberal Party.  We took the view that, because of the 
complex issues involved, the bill needed to go before a committee.  That was based on advice from the then 
shadow Attorney General, Hon Peter Foss, who, in my view, has a greater understanding of these issues than 
anybody in the house at present and at that particular time.  He said that he simply did not understand some parts 
of the bill and some of the amendments on the notice paper.  If he did not understand them, I dare say that the 
parliamentary secretary does not understand them either.  

Hon Sue Ellery:  Don’t make that assumption.   

Hon NORMAN MOORE:  I am entitled to do so and I will continue to do so.  However, I understand that the 
amendments are now part of the bill.  In due course, the parliamentary secretary will tell us all she knows about 
the amendments and, in doing so, will reveal that she knows more about this matter than did Hon Peter Foss.  
The house and I took the advice of Hon Peter Foss and the bill was sent to the Standing Committee on 
Legislation which, as members know, has a superb reputation for dealing with complex pieces of legislation and 
for giving the house -  

Hon Ken Travers interjected.   

Hon NORMAN MOORE:  A new chairman is a bit of a worry.   

Hon Ken Travers interjected.   

Hon NORMAN MOORE:  I know, but I certainly hope its reputation will continue.   

When the committee system is raised in this house, we discuss the rules that regulate the committees, the 
members who will be appointed to them, and how important it is for the house of review to have a committee 
system that works well.  Government members all say that they, too, believe that.  However, it never ceases to 
amaze me that the moment anyone wants to send a bill to the Standing Committee on Legislation, the 
government refuses and says it wants it dealt with now.  It is an absolute joke.  Either the government wants a 
committee system to deal with complex legislation or it does not.  The government should not vote to set up 
committees or appoint government members to them if it has no intention of letting committees consider bills 
because it wants the house to deal with them without the benefit of committee deliberations.  It cannot have it 
both ways.  

Hon Ken Travers:  Do you support bills being automatically being referred to committees if they are 
contentious?   

Hon NORMAN MOORE:  Not at all.  Every bill must be considered on its merits.  On this particular occasion, 
albeit with the enormous pressure that has been applied by the AMA, we made the decision that the bill needed 
to be referred to a committee and for that we copped political flak.  We got done over politically.  However, we 
took the view that the longer term interests of the community in having good legislation was more important 
than the flak we experienced at that time.  It will happen again - I can just see it now.  McGinty is probably 
lining up his press release now.   

Hon Simon O’Brien:  He’s got it written.   

Hon NORMAN MOORE:  Yes; he has probably already written that the Legislative Council is holding up the 
government’s legislation.  I have already pointed out that the government has had plenty of time to bring this on 
before now.  Hon Simon O’Brien clearly pointed out that if the bill goes before the committee today, it can be 
dealt with in the tight time frame proposed in his motion.  It would be dealt with just as quickly as if we dealt 
with it as a normal bill in this house.  I listened to Hon Giz Watson, who is a member of the Standing Committee 
on Legislation.  It makes sense that the committee be allowed to continue its work.  Members on this side of the 
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house would be hypocrites if they said that the bill does not need to go before the committee now, because last 
year we argued that for certain reasons - reasons that have not gone away - the bill should go before the 
committee.  The problems and complexities of the bill still remain, and an understanding still needs to be had.  If 
we were to now say that we will not worry about it being referred to a committee that would make a mockery of 
what we suggested last year.  We will not do that.  We will be consistent on this matter.  The government must 
understand that.  I hope that the Greens (WA) will vote with us, and we will vote with the Greens when these 
issues arise in the future.  Regardless of whether bills are controversial, the Standing Committee on Legislation 
exists to consider bills of a complex nature.  Surely it makes sense that if the Standing Committee on Legislation 
has already started work on the bill, we should give it a chance to finish that work.  Hon Simon O’Brien has 
suggested a tight time frame.  Let us give that a try.  If it turns out that the committee cannot consider the bill in 
the proposed time, I hope that it would contemplate splitting the bill, as we suggested last year, and sending back 
the section that relates to obstetrics, which is the part causing the Australian Medical Association concern.  We 
can deal with that separately while the committee continues its work on the other significant parts of the 
legislation.   

I get very frustrated by the way in which the government seeks to completely ignore the committee system, 
which it supports theoretically.  The moment the house wants to send legislation to the Standing Committee on 
Legislation or any other committee, the government, usually through a Legislative Assembly minister, tells the 
media that the Legislative Council is deliberately obstructing its legislative program.  The government cannot 
have it both ways.  Members who do not want a committee system should put up their hands and we should get 
rid of it.  If members opposite support the committee system, they must support the notion that legislation of this 
type must go before the Standing Committee on Legislation.  That will then enhance the way in which we deal 
with legislation and ensure that we operate as a house of review, which is what we are here to do; otherwise, we 
might as well not be here at all.  Hon Simon O’Brien has put forward a very good proposition.  I am pleased that 
the Greens (WA) are of that view.  Clearly, Hon Giz Watson, who is on the Standing Committee on Legislation, 
has a significant interest in this issue and wants to be part of a committee hearing process that properly deals 
with the bill.  We will then produce legislation that is better than it might otherwise have been.  That is what we 
are here to do.  I thoroughly support the motion moved by Hon Simon O’Brien.  I again say to the government 
that it should reassess its position on these matters.  It should get real.  This house is here to do a job.  The 
government should stop trying to prevent the house from doing its job.   

Question put and a division taken with the following result - 

Ayes (15) 

Hon George Cash Hon Ray Halligan Hon Helen Morton Hon Donna Taylor 
Hon Peter Collier Hon Barry House Hon Simon O’Brien Hon Giz Watson 
Hon Murray Criddle Hon Paul Llewellyn Hon Margaret Rowe Hon Bruce Donaldson 
(Teller) 
Hon Nigel Hallett Hon Norman Moore Hon Barbara Scott  

 

Noes (12) 

Hon Shelley Archer Hon Kim Chance Hon Sheila Mills Hon Sally Talbot 
Hon Matt Benson-Lidholm Hon Sue Ellery Hon Louise Pratt Hon Ken Travers 
Hon Vincent Catania Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 

 

            

Pairs 

 Hon Robyn McSweeney Hon Jon Ford 
 Hon Anthony Fels Hon Adele Farina 
 Hon Ken Baston Hon Kate Doust 

Question thus passed.   
 


